BUSINESS DEBT HIBERNATION PROPOSAL 

BETWEEN [NAME OF ENTITY] AND ITS CREDITORS

Under Schedule 13 of the Companies Act 1993

BUSINESS DEBT HIBERNATION PROPOSAL/ NOTICE IN COMPLIANCE WITH CLAUSES 9 AND 10 OF SCHEDULE 13 OF THE COMPANIES ACT 1993

TO:
The Creditors (“the Creditors”) of [Name of Entity] (“the Entity”).

The purpose of Schedule 13 is to provide for the business, property, and affairs of an entity that is facing significant liquidity problems, or an entity that may face such problems, because of the effects of the outbreak of COVID-19 to operate in a way that increases the chances of the entity to continue in existence or provides a better return to creditors than would result from immediate liquidation.
The purpose of this proposal is to provide temporary protections relating to the Entity’s debts in order to give it the opportunity to develop, with its creditors, a longer-term approach to its liquidity problems. 
This proposal addresses the Entity’s debts outstanding as at [Date], being the date the Entity entered into Business Debt Hibernation (“BDH”). The Directors confirm the Entity is able to meet Creditor obligations incurred during the hibernation period as these debts are excluded from BDH. 

To find out more about what BDH might mean to you as creditor of a company seeking to enter BDH, please visit the business.govt.nz website: 
www.business.govt.nz/covid-19/business-debt-hibernation 
[Guidance note [Delete before sending]: Under clause 10(1)(a) of Schedule 13 of the Companies Act, you must describe the proposed arrangement in sufficient detail to enable a creditor to form a reasoned judgment in relation to it (including the terms of the proposed arrangement and the reasons for it. This document will help you do that, though you should add whatever additional information you think will help explain the proposal] 
1. PURPOSE OF PROPOSAL
[Guidance note [Delete before sending]: The listed enclosures below are not a legal requirement, though creditors will need a voting form. The other enclosures are suggested as supporting material for your proposal. There may be further material not listed that you also may wish to include.]
1.1 This proposal has been prepared to explain to the Creditors of the Entity the Creditor Arrangement (“Arrangement”) which is proposed to pay the Entity’s outstanding debts
. 

1.2 Enclosed with this proposal are:

1.2.1 Copy of the Entry Notice sent to the Registrar and all known Creditors of the Entity advising of the Entity entering into Business Debt Hibernation (“BDH”). 

1.2.2 Voting Form for Creditors to complete
1.2.3 List of Creditors including details of outstanding amounts
1.2.4 Cash flow forecasts demonstrating the Entity’s position both with and without the support of BDH. 
2. PROPONENT OF CREDITOR ARRANGEMENT
[Guidance note [Delete before sending]: You will need to adapt this section adapting to reflect the governance structure of your business.]
2.1
The Arrangement is proposed by [Director Name] on behalf of the Board of the Entity whose address is [Entity address].

3. REASONS FOR BUSINESS DEBT HIBERNATION PROPOSAL 
[Guidance note [Delete before sending]: The points below are suggested points only. You should consider adding additional information that you think will help creditors make an informed decision.]

3.1 The Entity is putting forward this Arrangement to Creditors for the following reasons:
3.1.1 The Entity was solvent prior to the impact of COVID-19 and this is confirmed by the certificates signed by at least 80 per cent of the Directors
3.1.2 Revenue has decreased by [$ amount] since [Date/Month]
3.1.3 The total outstanding balance of Creditors is [$ amount]
3.1.4 At present, the Entity will be unable to continue trading in the future without temporarily relief being granted. This is demonstrated in our attached cash flow. 
3.1.5 If the proposed arrangement is not agreed by Creditors, the Entity will have to assess other available options, which may include appointing a liquidator.
4. BENEFITS OF PROPOSED ARRANGEMENT
4.1
If the Arrangement with Creditors is accepted, the Entity will use their best endeavours to ensure each Creditor will receive full payment of their debts
. 
4.2
The Entity estimates being able to repay all Creditors by [Date]. 
4.3 
If any delays are expected the Entity will communicate these as soon as reasonably practicable with all Creditors. 
4.3
The Entity’s initial one-month protection period will lapse on [Date], however if the Arrangement is agreed the Entity’s protection period will be extended by six months to [Date]. 
5. THE PROPOSED CREDITOR ARRANGEMENT
[Guidance note [Delete before sending]: There may a number of different types of arrangement you could propose to your creditors. For example, you might propose to pay X cents in the dollar during the period of BDH and the remainder after, or you might propose to defer certain payments, or have different arrangements for different classes of creditors. Creditors may also require conditions to be part of the arrangement. Below is one example of what a proposed arrangement might look like.]
5.1 The proposed Arrangement provides:

5.1.1 Payment of [Amount] cents in the dollar by [Date] to all Creditors of the Entity. 

5.1.2 The balance of the [Amount] cents in the dollar will be paid by [Date]. 
5.1.3 It is intended that all Creditors will receive full payment of their debts owed as at [Date entered into BDH] by [Date]. 
5.2 The Entity’s proposed Arrangement of full payment being made to Creditors by [Date] is supported by the [6/12 month] cash flows enclosed with this proposal. The first cash flow details the impact on the Entity without the support of BDH. The subsequent cash flow demonstrates the results with the support of BDH. 
6.  PROPOSED RESOLUTION
[Guidance note [Delete before sending]: The resolution to be voted on must clearly reflect the arrangement proposed in clause 5 above. Below is one example of what a proposed resolution might look like.]
6.1 That the Entity will make payment of [Amount] cents in the dollar by [Date] to all Creditors of the Entity. The balance of [Amount] cents in the dollar will be paid by [Date]. The Entity intends for all Creditors to receive full payment of their debts owed as at [Date entered into BDH] by [Date]. 
7. VOTING
7.1 In order to cast your vote for the above resolution, please complete the enclosed voting form and submit it to the Entity by [Date].
7.2 Any Related Creditor (as defined in clause 31 of Schedule 13) votes received by the Entity will be disregarded unless the High Court orders otherwise. 
8. AUTHORISED PERSON TO RECEIVE VOTES
8.1 The authorised person to receive and count the votes for the Entity is [Name].
8.2 Please ensure all votes are sent to [Name] at either of the following addresses:
8.2.1 Email: [Email address]
8.2.2 Postal: [Postal address]
8.3 All votes need to be received by [Date]. 
9. CREDITORS’ MEETING 
[Guidance note [Delete before sending]: An entity is not required to hold a creditor’s meeting. If you do decide to hold a meeting, please insert the details below and delete as appropriate.]
9.1 The Entity is not planning to hold a Creditors Meeting to vote on a resolution to approve the proposed arrangement. 
9.2 The Entity has decided to hold a Creditors Meeting to vote on a resolution to approve the proposed arrangement on: 
· Date:

· Time:

· Location:

· Method of communication: i.e. in person or video conference
· Please ensure all completed voting forms are delivered to   and received by [Time] am/pm on [Date].
10. ARRANGEMENT BINDING ON CREDITORS
10.1 A resolution to approve a proposed arrangement is adopted if majority in number and value of creditors who are entitled to vote, vote in favour of the arrangement and all other requirements are satisfied. 
10.2 The arrangement approved by Creditors is then binding on the Entity and on all Creditors
 to whom notice of the proposed arrangement is given under Schedule 13 clause 9 of the Companies Act 1993.

_______________________________

Director

For queries in relation to the Entity’s proposed Creditor Arrangement, please contact   [Name] at [email address] or on [phone number]. 
[Guidance note [Delete before sending]: The wording of the resolution below must match the wording of the proposed resolution in clause 6 of this proposal. Below is an example of what this would look like.]
VOTING FORM 





[Name of Entity] 
Name and postal address of creditor in full: 

Please cast your Postal Vote below for the Entity. Tick only one box in respect of the resolution:

	resolution
	

	
	
	FOR
	AGAINST
	ABSTAIN

	
	
	
	
	

	A.
	That the Entity will make payment of [Amount] cents in the dollar by [Date] to all Creditors of the Entity. The balance of [Amount] cents in the dollar will be paid by [Date]. The Entity intends for all Creditors to receive full payment of their debts owed as at [Date entered into BDH] by [Date]. 

	(
	(
	(


Date





Daytime Contact Number


SIGNED




POSITION HELD


This Voting Form when signed must be lodged (as per the instructions below) with the [Entity/ Authorised person to receive votes] no later than [Date] at [am/pm] being the day before the expiry date of the one-month protection period
Please return this Voting Form to the [Entity/Authorised Person] in one of the following ways:

	Email
	Scan and email to: 

	Mail:
	


List of Entity Creditors

	Creditor Name
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	TOTAL 
	 
	 
	 
	 


[ENTITY NAME] CASHFLOW FORECAST















� Debts are excluded from BDH include


Employee’s remuneration (including PAYE and other deductions)


Amounts owed to general secured creditors with security over all or substantially all of the Entity’s assets


Debts incurred after the Entity enters BDH





� Apart from those debts that have been previously described as being excluded from BDH. 


� Except for those creditors excluded from BDH.





